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 On September 30, 2005 the Tribunal delivered its decision in this matter and promised to 

deliver the written reasons for this decision at a later date. 

 In this claim, filed on May 17, 2004, Ms. Charmaine Smith alleged that she bought a 

1999, Chevy Monza motor car from the Respondent, Mr. Hugh Hope, on January 3, 2004.  She 

also alleged a litany of woes with the car and claimed, inter alia, a refund of the monies paid for 

it in the sum of $7,000.00. 

 

 



A.  THE EVIDENCE     

 In her evidence, Ms. Smith testified that Mr. Hope had told her at the time of purchase 

that the headlight was broken and that the wheels had to be aligned but “that is all that is needed.  

Otherwise, it was in perfect condition.”  However, from the very next day after delivery the car 

started to give trouble.  It cut out at the gas station in Black Rock, it overheated when her 

mechanic drove it; it did not restart after she dropped her daughter off at school and a mechanic 

informed her that the wheels needed to be aligned.  This was subsequently confirmed by a         

Mr. Audley Harris and the car was taken to be aligned at DaCosta Mannings.  Nevertheless,   

Ms. Smith continued to drive the car, which also “pulled” severely.  She testified of numerous 

unsuccessful efforts to contact Mr. Hope, of the fact that she had to pay nearly $4,000.00 to 

effect repairs to the vehicle and her total dissatisfaction with the transaction.  She did admit, in 

cross-examination, that there was an incident where the bumper was dislodged but the 

connection between this and the alleged state of the car was not then made clear to the Tribunal.  

She also stated that the car did not come with alloy rims as suggested. 

 Also giving testimony was a Mr. Robert Maloney of St. Christopher, Christ Church.  He 

is a trained mechanic and electrical engineer who works with British Airways and, to the date of 

trial, had been in the aviation field for over fourteen years.  He had also been a licensed vehicle 

driver for over twenty years.  He said that he advised Ms. Smith to buy the vehicle even before 

he had seen it since he understood from her that she could return the vehicle if it was not to her 

satisfaction.  When he first saw the vehicle on Sunday, January 11, he advised her to take the car 

back, and in his own words, “that was just from looking at the car.”  He stated: 

“I could see that the front had been damaged and not repaired properly, there 

was a screw inside of the bumper which was missing and you could tell that the 



vehicle was pieced together ...  The interior was not in a very good condition ...  

The radio was not in and she had asked me if I could put it in but all the wires 

were cut ...” 

 

Mr. Maloney averred that his opinion of the car was confirmed when he took it for a drive - 

“The car was pulling very, very badly to the left and not only to the left because 

sometimes when you straightened it again it would drift to the right.  The steering 

was ... very heavy ...  Even after I drove it I said to her if you can get your money 

back that would be the best thing ...” 

He also testified that another guy who drove the vehicle confirmed these findings.  

In cross-examination, Mr. Maloney recalled that the car had alloy rims when he saw it. 

 Mr. O’Neal Cummins, an automobile mechanic of Cane Garden, St. Thomas, also gave 

evidence.  On seeing the car for the first time, he said that he expressed the view that it was 

unsafe; a view that became concretised in his mind when he test drove the car - “If you drop into 

a pot hole, it did not have to be a hole, it just had to be on a rough road and the car would be 

jumping about the road.”  His consequent reaction was much like Mr. Maloney’s: 

“I told her the best thing to do with this car is to park this car, call the person you 

bought the car from, tell them (sic) what is going on and see what they (sic) can 

do for you because right now this car is not roadworthy, I told her that.  She then 

went to call the guy and [to] let him know what was going on but could not get 

hold of Hugh ...” 

Mr. Cummins also testified as to being informed that the chassis was broken, of problems with 

the alternator and a further congeries of defects.  He also opined that the car had been in a prior 



accident, based on his observations.  It was also elicited in his examination-in-chief that the 

chassis was “pulled” and welded which produced an improvement.  He would not have advised 

Ms. Smith to buy the car if he had been asked.  In my view, his evidence was not seriously 

shaken in cross-examination. 

 In his evidence, the Respondent Mr. Hope stated that he sold the car to Ms. Smith for 

$6,400.00 “and there were some alloy rims that I had there that I told Ms. Smith that she can 

have for $600.00. ...”  This suggests to me that there were separate sales of the car and rims and 

I accept this to be the case.  He testified that he also explained to Ms. Smith that it would take 

time to get the car ready given that it needed a headlight, a speedometer and to be licensed.  She 

agreed to this.  Further, when he delivered the car, he does not remember any tugging or pulling 

- “[t]he car was driving like a normal car”.  He alleged that while both Ms. Smith and her 

mechanic had conversations regarding the car with him, he never heard any mention or 

complaint of the car “pulling and tugging”. 

 He was adamant that the chassis of the car had not been welded from his observation, and 

that the car had been used frequently.  He was equally firm in his conviction that no work had 

been done on the car by Mr. Cummins, the mechanic.  His case was that when the car left him or 

was transferred to Ms. Smith it was in good working order and that a subsequent impact must 

have caused any damage to the car.  In his view, the fact that neither Mr. Maloney nor Mr. 

Cummins mentioned the erratic steering to him threw the likelihood of its existence into doubt. 

 In cross-examination, he did admit he sold the car “as is”, a phrase that is now 

meaningless in consumer transactions, but he was otherwise unshaken in his evidence. 

 The last witness was Mr. Anderson Jordan of Boscobelle, St. Peter, a car repair specialist.  

He stated that when Mr. Hope brought the car to him, it had just body damage, but no chassis 



damage.  He stated that the car was driving “okay” after he finished painting it and took it for a 

drive.  He did admit that he was told by Ms. Smith and Mr. Cummins that the car was pulling to 

the right, but his instruments did not confirm this.   

In cross-examination by Public Counsel, Mr. Jordan conceded that when he test drove the 

vehicle it was pulling “slightly” to the left (although he said “right” later) and that the bumper 

had only minor scratches.  Nor did he jack up the car to see what was happening to the chassis.  

And he admitted that Mr. Hope in fact presented a letter he signed stating that the chassis was 

not bent or broken to him for signature by Mr. Hope. 

 

B.  THE SUBMISSIONS OF COUNSEL 

 Mr. Carrington, the Public Counsel, argued that the car was not of acceptable quality, and 

thus there was a failure to comply with the guarantee provided in section 6 of the Consumer 

Guarantees Act.  In his view, this failure was of a substantial character, thereby enabling the 

claimant to reject the goods. He also claimed on Ms. Smith’s behalf the sum of $3,836.89 under 

section 24(1)(a), being the money spent to attempt to remedy the failure, as well as the sum of 

$2,500.00 for distress and inconvenience pursuant to section 19(4) and (5) of the Act. 

 For the Respondent, Ms. Bourne’s submissions were based mainly on the facts of the 

case as seen by her.  I have taken careful note of these as well as Public Counsel’s submissions 

as to the true facts, but this is essentially a matter for the Tribunal, so I need not refer in any 

detail to this aspect of the respective submissions. Ms. Bourne agreed, however, that the relevant 

section was section 6 of the Act relating to the guarantee of acceptable quality.  She however 

sought to distinguish Stephens v. Chevron Motor Court Ltd. 1996 DCR1 on the basis that this 

case did not concern an Act corresponding to the Motor Vehicle Dealer Act; that the dealer did 



not dispute that the significant [damage] was caused while the vehicle was in his care; that the 

case accepted that normal wear and tear was at the expense of the buyer where certain parts had 

to be replaced; and that the vehicle there was returned immediately to the dealer who then had it 

in his care thereafter.  In addition, Ms. Bourne also submitted a letter from Ms. Marvalee 

Franklyn, attorney-at-law, giving her account of a conversation between Mr. Hope and Mr. 

Cummins on the very first day this matter came before the Tribunal.  Ordinarily, I would have 

preferred if Ms. Franklyn had been cross-examined on this statement, but I know Ms. Franklyn 

to be a lady of the highest probity and repute, and I am therefore prepared to believe her account.  

Unfortunately, it adds little to what we have already heard and does not lend much assistance to 

the resolution of the critical issue in this case. 

 

C.  THE FACTS 

Having observed and listened to the various deponents, the Tribunal finds as follows: 

 Ms. Smith purchased a 1999, Chevy Monza motor car from Mr. Hugh Hope on    

January 2, 2004.  Mr. Hope informed her that there was a need for the headlight and 

speedometer to be fixed, it needed to be licensed and it also needed to be realigned properly.  

The purchase price of the car was $6,400.00 and she also purchased separately a set of alloy rims 

for $600.00. There is no claim made in respect of the rims, so that the extent of Ms. Smith’s 

claim is $6,400.00.  The vehicle began to give trouble almost immediately upon delivery to Ms. 

Smith and numerous efforts by her to contact Mr. Hope came to naught.  We accept that Ms. 

Smith spent a substantial sum, nearly $4,000.00 on repairs in order to keep the car on the road; 

contrary to the best advice of her mechanics, I might add.  The Tribunal finds too that Ms. Smith 

was involved in an “incident” which resulted in damage to the bumper, but we do not consider 



that this in any way caused or significantly contributed to the problems which Ms. Smith had 

with the vehicle.  We accept the evidence of the Respondent, Mr. Hope, that a realignment job 

was done on the car before it was delivered to Ms. Smith, but this does not suffice to gainsay the 

evidence of Ms. Smith, Mr. Cummins, Mr. Maloney and, later Mr. Jordan, that the car was 

“pulling” or tugging to the left or to the right.  Indeed, given the several attempts at realignment 

of the vehicle, we consider that it had an inherent defect of some sort, which might have been 

irreparable.  It is not for Ms. Smith, the consumer, to establish what that defect was.  She 

purchased a second-hand car, and while she was expected to accept that it would have some 

infelicities, a problem so fundamental and perilous, in our view, as a steering deficit was not one 

of these.  Mr. Hope had to establish either that this defect eventuated either as a direct result of 

Ms. Smith’s use (or misuse) of the vehicle (section 7(4)) or was one which was pointed out to 

Ms. Smith before she agreed to the supply of the vehicle (section 7(2)) or that the car was 

otherwise acceptable, given the price.  In the view of the Tribunal, he has not succeeded in 

establishing any of these on the evidence. 

 Nor is his task facilitated by selling the car “as is” - see section 51.  He is, however, 

entitled to rely on section 7(2) of the Act in respect of any defects he pointed out to Ms. Smith 

prior to or contemporaneously with the sale.  But since he, with the agreement of the 

Complainant, promised to fix these, then this section has no application to the facts before us. 

  

       On the totality of the evidence therefore, the Tribunal finds that the vehicle supplied to 

Ms. Smith had a serious problem with its steering and a seeming congeries of other defects.  

This is in no way to impugn Mr. Hope’s bona fides, but it is not about him, the supplier.  It is 

about what the complainant consumer was entitled to expect as a matter of law. 



 

D.  THE LAW 

(i)  Was there a failure of the guarantee as to acceptable quality? 

 One of the principal guarantees conferred on the consumer by the Consumer Guarantees 

Act is that relating to the acceptability of goods in section 6, as further explained in section 7.  

In order to be of acceptable quality, goods must be (a) fit for all ordinary purposes of goods of 

that type; (b) acceptable in appearance and finish; (c) free from minor defects; (d) safe and (e) 

durable.  These are not absolutes however.  The assessment of acceptability is effected by the 

Tribunal through the eyes of “a reasonable consumer fully acquainted with the state and 

condition of the goods, including any hidden defects”.  Certain factors must also be expressly 

taken into account.  These are: 

(A) The nature of the goods 

(B) The price (where relevant) 

(C) Any statements made about the goods ... 

(D) Any representations made about the goods ... and 

(E) All other relevant circumstances of the supply. 

Paying close attention to the text of these provisions in their entirety, the Tribunal holds that the 

vehicle was not fit for its primary purpose, that of locomotive transportation given principally the 

problem with the steering.  There may be some dispute as to whether this vehicle was acceptable 

in appearance but we heard the evidence of Mr. Maloney and Mr. Cummins who both took an 

instant dislike to the car.  To their trained eyes, an acceptable (or not unacceptable) finish in 

terms of upholstery or the paint job did not negate the fact that the appearance was not 

acceptable to a mechanic.  But for the purposes of the Act, the reasonable person is not a trained 



mechanic.  Ms. Smith found its appearance passable for her and, in our view that suffices.  The 

car was not free from minor defects since it overheated and cut out in its first hours of use, the 

steering problem made it unsafe and we can make no definitive finding in regard to durability 

except to note that while the car was capable of being driven, it ultimately had to be “parked up” 

by reason of the same alleged defects.  Taking all the relevant factors into account, we consider 

that the second hand nature of the vehicle did not entitle the supplier to deliver so defective a 

good, nor did the shockingly low price of the car.  We hold further that Mr. Hope made no 

statements or representations as to the quality of the goods that should reasonably have been 

relied on by Ms. Smith. 

 In our considered judgement, therefore the vehicle was prima facie not of acceptable 

quality in accordance with the provisions of section 7(1). 

 That is not the end of the matter, however.  The vehicle will not fail to comply with the 

guarantee if the defects which allegedly rendered the car not of acceptable quality have been 

specifically drawn to the consumer’s attention - section 7(2), or where the goods have been 

misused or abused by the consumer - section 7(4).  We have already dealt with these to some 

extent.  The principal defect, the steering problem, was not specifically drawn to Ms. Smith’s 

attention other than as a matter that Mr. Hope thought he could handle, probably because he was 

unaware of the extent of the problem.  Further, we have already rejected the suggestion that the 

incident where the bumper became unattached when Ms. Smith was driving the vehicle could be 

considered a misuse of the car in the terms of section 7(4) (a), and we do not, in any event, 

consider it to have contributed in any particular problem.  We conclude, therefore, that there 

was a failure of the guarantee as to acceptable quality in respect of the supply of the vehicle to 

Ms. Smith. 



(ii)  Was the failure of a substantial character? 

 Ms. Smith claims the right to reject the vehicle.  She will only be entitled to do so where 

the failure (of the guarantee) cannot be remedied or is of a substantial character - i.e. the goods 

are substantially unfit for a purpose for which goods of the type in question are commonly 

supplied. - see section 19(3) (a); and section 22(c).  See also section 22(a) and (e).  On our 

findings, the steering defect together with the others constituted a substantial failure within the 

terms of the Act and thus, under section 19, Ms. Smith was entitled to reject the vehicle subject 

to the provisions of section 21.  The only relevant consideration here is whether the right was 

sought to be exercised within a reasonable time after the defect became, or ought to have 

become, apparent.  This point was not addressed in any detail by either counsel, although Ms. 

Bourne did suggest that Ms. Smith’s prolonged use of the car served to establish that it was 

untrue to say that it could not be driven and Mr. Carrington merely asserted that “[t]he right to 

reject was exercised within a reasonable time ...”.  In the opinion of the Tribunal, this was a 

complex matter on which we could have been assisted with a more detailed submission by each 

party.  The Tribunal notes, with some concern, Ms. Smith’s prolonged use of the car after she 

became aware of most of its defects and after she had been advised to reject the car by her own 

mechanics.  But we do not consider that such use was sufficient to cause her to lose the right to 

reject the vehicle.  She is entitled to take steps in mitigation of loss without disqualifying herself 

from a remedy.  As was noted in Cooper v. Ashley & Johnson Motors Ltd. (1996) 7 TCLR 407 

by Hubble J.: 

“... a point will eventually be reached where the consumer could say convincingly 

that he or she has no confidence in the reliability of the vehicle.  It is unlikely 

that the Court would tolerate a lapse of years before this point was reached but 



certainly several months may well elapse depending on the number of minor 

problems and the periods in which the vehicle operates satisfactorily. ... The 

consumer would be expected to reject immediately at the point where he would be 

said to have lost confidence in the reliability of the vehicle.” 

This case comes close to the line beyond which no rejection could have been possible, but given 

her numerous futile attempts to reach Mr. Hope and her valiant efforts to make the car 

road-worthy, it is our holding that Ms. Smith did reject the vehicle by contacting the Fair Trading 

Commission before the lapse of a reasonable time in the circumstances. 

 

ENTITLEMENT TO REDRESS 

 The manner of rejection of the goods under the Consumer Guarantees Act is governed by 

section 23. We do not consider that much turns on this.  Ms. Smith would normally be required 

to return any rejected goods to Mr. Hope, but it is the Tribunal’s view that given both the nature 

of the failure to comply and because of the nature of the goods (size), Mr. Hope is bound to 

collect the vehicle from where it is - section 23(2)(a).  We note further that by virtue of section 

23(2)(b) the vehicle has reverted to the ownership of Mr. Hope, minus the alloy rims of course! 

 Mr. Carrington further claimed for Ms. Smith’s the refund of the purchase price of 

$7,000. plus the sum of $3,836.89 that was allegedly spent to remedy the failure.  He cites 

section 24(1)(a) of the Act in support of these claims.  This provides: 

(1)  Where the consumer exercises the right to reject goods, he may choose to have 

either 

(a)  a refund of any money paid or other consideration provided by him in 

respect of the rejected goods ... 



In our view, the terms of this provision are clear.  Ms. Smith is entitled to a refund of the 

purchase price - $6,400.00 as found by the Tribunal, but the provision does not entitle the 

consumer, on its ordinary construction, to any sum in respect of money spent to remedy the 

failure.  Indeed, on ordinary contract principles, it would not be accurate to describe such sums 

as “money paid”.  Nor are we at all moved by Mr. Carrington’s argument that “the supplier will 

benefit from the parts placed on the vehicle and the remedial work to rectify some of the less 

serious faults.”  We appreciate the force of this plea, but it does not and cannot compel us to do 

violence to the plain words of the section.  We therefore make no award in respect of these sums 

and would urge the Public Counsel to make the appropriate recommendation in respect of an 

amendment to the Act. 

 Finally, pursuant to section 19, Ms. Smith seeks a sum of $2,500.00 for her distress, 

inconvenience etc. suffered as a result of this transaction.  As the Tribunal explained in the 

recent decision in Matthew Holder v. Liquidation Centre this award has been pegged at an upper 

limit of $400.00 by the Tribunal.  In the present circumstances, Ms. Smith continued to use the 

car contrary to the advice of her “experts”, and thus much of her disappointment was 

self-inflicted.  We are prepared to make an award of $200.00 only under this head. 

 

 

 

Jeff Cumberbatch 
Chairman (Ag.) 

Consumer Claims Tribunal 

 

 

I agree           I agree     I agree 

 

 

 

Edmund Hinkson       Fay Lucas (Ms)                 Antoine Williams 

Member          Member       Member 




