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DECISION 

 

IAN C.A. BISHOP (CHAIRMAN) 

 

The Complainant Mr. Derek Nurse resides at Green’s in the parish of St. George. 

The Respondent is Builders Value Mart carrying on its business operations at Tudor 

Street, Bridgetown. 

 

The evidence is that on the 4th September 2004, Mr. Nurse purchased from Builders 

Value Mart one digital Intermatic DT 17 digital timer for $59.00.  Mr. Nurse related 

that he took the timer home, carefully followed the instructions and plugged it in 

having set it for the lights to come on at 6.30 p.m. and go off at 10.00.  When      Mr. 

Nurse returned home after 12 midnight the lights were still on and as a result he had 



to turn them off manually.  He repeated the process the next day but the lights did 

not come on.  On his arrival home the house was in darkness. 

 

Mr.  Nurse returned the timer to Builders Value Mart and explained the problem to 

Mr Ravi Mirchandani.  Mr Mirchandani is the manager of Builders Value Mart.  

After a period of collaboration between Mr Nurse, a Mr Eric Philips a technician and 

Mr Ravi Merchandani, the timer was demonstrated to be working at the store. 

 

Mr Nurse then took the timer home and in his own words the timer never came on.  

He therefore took the timer back for a second time to Builders Value Mart and 

explained to Mr Mirchandani that the timer was not working and that he wanted a 

refund because it (timer) was not functioning as it should. 

 

It is critical to the outcome of this matter to understand fully the facts and the events 

upon which each party relies in support of their respective positions. 

 

For his part Mr Nurse states that:- 

 

1) On the second occasion when he returned the item he was not asked to leave 

the timer so that Builders Value Mart could verify whether or not it was 

defective. 

2) No one at Builders Value Mart asked him to leave the timer. 

3) On the second occasion when he returned with the timer to Builders Value 

Mart and spoke to Mr Mirchandani, Mr Mirchandani insisted that he could 

not deal with the matter unless the timer was returned with the original 

packaging. 

4) In the circumstances he was entitled to reject the goods and exercise his option 

in favour of a refund rather than a replacement. 

 

The Respondent was represented by Mr Ravi Mirchandani and in his evidence Mr 

Mirchandani inter alia stated: 
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1) He first met Mr Nurse when he originally bought a timer from the store and a 

week later, when he brought back the timer indicating he had a problem. 

2) In the presence of Mr Phillips, Mr Nurse and himself, the timer was 

demonstrated to be working when it was attached to a device and set to 

activate in a minute which it did. 

3) It was suggested to Mr Nurse that he did not understand the instructions on 

how to programme the timer. 

4) The timer having been demonstrated to be functioning was returned to Mr 

Nurse and he was advised to try to set it again at home and that if he had any 

problems or if it was not working to bring it back in order that Mr Nurse 

would be given a further opportunity to be instructed on how to programme 

the timer but that if the item was truly defective he would be given a refund. 

5) When Mr Nurse returned to the store a week later stating that the timer was 

not working, he was invited to leave the timer in order that it may be tested.  

If indeed the timer was not working Builders Value Mart would accept that it 

is defective and give him back his money. 

6) Mr Nurse did not leave the timer but requested his refund. 

 

Mr Mirchandani summed up his position in these words: 

“When he came into the store that morning I said to him the store is fairly 

busy right now, but if you leave it we would hook it back up for you and once 

we try it for a day or two and make sure everything is working perfectly we 

would call you and let you come and see that it is working and then you 

would be satisfied and we would be able to actually go through the 

programming in the same way and probably write it down and tell you 

exactly how to programme it this time so that you can get the same function 

as we did .... 

.... I said to him that I don’t want to make noise with anybody.  If you do not 

want the timer it is not a problem.  I do not believe that there is anything 

wrong with the timer, but if you return it back with the original packaging, I 

would sell it to somebody else and you can have your money back.” 
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“He (Mr Nurse) made a phone call to me either that same day or the day after 

and said to me that the FTC says that he does not require the original 

packaging to return it.  He is going to just return it and get back his money 

and I explained to him that that only amounts to the fact that the item is 

defective and I have not tried and I am not satisfied that the item is defective. 

 

Mr Mirchandani admitted though that: 

“He may set a timer for a minute and it may work perfectly for a minute but 

for a 7 day setting, it may work on Monday setting but not Wednesday or 

Thursday setting or Friday setting.  I do not know: ... that is why when he 

brought it back the second time, I said leave it with me and I would try it for a 

day or two to see if it is functioning properly for all the days before I tell you 

that the item is defective.” 

 

The central core of Mr Mirchandani’s evidence therefore is that as far as he was 

concerned, the inability of Mr Nurse to correctly interpret and/or follow the 

instructions was the cause of the timer not working and that there was nothing 

inherently wrong with the timer itself; but that if the timer was in fact defective Mr 

Nurse never allowed that fact to be established. 

 

The issues which emerge from the course of dealings that took place between the 

parties can be framed in the form of the following questions: 

 

1) Was the timer which Mr Nurse purchased on the 4th September 2004 proved in 

fact to be defective to the point where the supplier Builders Value Mart was in 

breach of its contractual obligation to comply with the guarantees of 

acceptable quality and fitness for purpose? 

and 

2) If indeed the timer was defective and failed to comply with the standards 

imposed by the guarantees as to acceptable quality and fitness for purpose 

(See Sections 7 and 8 of the Consumer Guarantees Act 2002-21), is the 
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consumer Mr Nurse entitled to redress against Builders Value Mart? 

 

 

 

FINDINGS OF THE TRIBUNAL 

The Tribunal finds that there was no dispute between the Complainant and the 

respondent with respect to:- 

1. i) On the 4th September 2004, Builders Value Mart sold Mr Nurse 

one D.T.17 Digital Timer for $59.00. 

ii) On the Monday the 7th day of September 2004 Mr Nurse returned the 

timer to Builders Value Mart with the complaint that he was unable to 

get the timer to activate at set times. 

iii) No specific repairs to the timer were effected but as a result of an 

adjustment of the setting procedure it was demonstrated with the use 

of a device containing an electrical bulb to be working when set by Mr 

Mirchandani to come on after a minute. 

iv) Mr Nurse thereafter departed for home with the timer but after a few 

days returned to Builders Value Mart claiming that the timer was not 

working and requested a refund. 

v) The physical condition of the timer did not suggest it had been harshly 

treated or been abused between the date of original purchase and the 

date on which it was returned the second time, 

vi) Both parties accepted that there might be problems with 

understanding the instructions relative to the setting and activating of 

the timer and were indeed prepared to treat the initial problems in that 

light. 

 

2. There is no clear evidence for the Tribunal to conclude that the timer was in 

fact defective.  Indeed there is ample evidence that Mr Nurse was unable to 

get the timer to work even after carefully following the accompanying 
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instructions.  This was the case when he was at home and when in the 

company of Mr Philips and Mr Mirchandani at Builders Value Mart.  Further 

even after having contacted the manufacturers located at 777 Spring Grove in 

Illinois U.S.A. and given detailed operating instructions via e-mail, he was still 

unsuccessful.  The inability however of Mr Nurse to successfully operate and 

or to activate the timer is just that and not evidence that the timer itself was in 

fact defective and therefore conclusive of a breach of the guarantee of 

acceptable quality and fitness. 

 

3. The Tribunal has determined that Builders Value Mart was not afforded a 

sufficient opportunity to determine and/or establish and/or prove whether the 

timer was in fact defective.  The Tribunal is of the view that given the fact that 

both the supplier and the consumer were feeling their way around and trying 

to understand the instructions, some degree of tolerance by way of additional 

time could have been allowed to Barbados Value Mart if the particular defect 

was one that was latent or was unlikely to be revealed merely by following 

and understanding the instructions. 

 

4. The matter was raised regarding the imposition of the condition by Mr 

Mirchandani that the return of the original packaging was a pre-requirement 

of and the basis for Mr Nurse obtaining his refund.  The following dialogue is 

instructive. 

 

Chairman:  Mr Mirchandani, if Mr Nurse had returned 

the timer with the packaging, would you have given 

him a new timer or refunded him? 

R.  Mirchandani: We did not have any more at that time.  I was willing to give 

him a refund if he brought it back in the original packaging.  

I would have tested it and if it was working fine, I would 

have put it back on the self and sell it because it would not 

have been defective.  It would have just been returned by a 
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customer who does not want it. 

J.  Cumberbatch: But if you had tested it and found it defective, would you 

have withdrawn the condition about the packaging, would 

you not? 

R.  Mirchandani: Yes. 

Chairman:  Do you think that the packaging was more important 

to you than the fact that it was functioning or not functioning.  

R.  Mirchandani: In my mind it was not defective.  He was not willing to give 

me the opportunity to check it to see whether or not it was 

defective so in his hostility he said he did not want it so I said 

if you do not want it no problem.  Give me back in the 

condition I gave it to you and then you are entitled to your 

refund.  I am not saying that you have to keep it.  If you do 

not want it no problem.  It is just a matter of choice that he 

did not want it.  In many stores they do not have to take it 

back.  They can tell you to take something for the value of it.  

If you want back your cash I would give you back but just 

give me it back the way I sell it to you and let me resell it 

because I intend to because I am not satisfied that it is not 

working. 

T.  Mendes:  At the time when you made that statement of 

returning the item in its proper packaging, do you know 

whether that item was working properly or whether it was 

defective and not working? 

R.  Mirchandani: No I do not because he did not give us an opportunity to 

check. 

 

The Tribunal finds that the statement by Mr Mirchandani relating to the need 

for Mr Nurse to return the original packaging must be seen in the context that 

there was no intention on the part of Builders Value Mart to deprive Mr Nurse 

of a refund PROVIDED that the timer was proved to be defective. 
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5. Mr Nurse compromised his right to reject under Section 19 of the Consumer 

Guarantees Act, because the cause of the defect, if at all, had not been 

identified and thus the defect was not apparent.  A defect was not apparent 

until Mr Nurse knew what had to be done to fix it and become properly 

informed about the nature of the defect and thereafter had time to consider the 

appropriate decision as to whether or not to reject. 

6. Builders Value Mart as supplier was not in the opinion of the Tribunal given 

what could be considered a reasonable time to remedy the defect as provided 

for by Section 19 of the Consumer Guarantees Act and it therefore cannot be 

said that it failed, refused or neglected to do so. 

 

The Claim of the Complainant Mr Nurse therefore fails. 

 

MR JEFFERSON CUMBERBATCH 

 

I agree with the opinion of the Chairman and his statement of the facts.  It has not so 

far been the practice for the Tribunal to deliver more opinions than one for its 

decision.  However, out of deference to the thorough efforts of both the Public 

Counsel and Mr Theron Mendes for the Respondent, I thought it desirable to add 

some written comments of my own. 

 

The Consumer Guarantees Act 2002 created for the first time in Barbados statutory 

guarantees which are provided to consumers when they purchase goods or services.  

Should such goods or services fail to comply with these guarantees, then the 

consumer is entitled to certain rights of redress against the supplier of these goods 

and services.  However, it is clear from the statute that before these rights can be 

exercised, the aggrieved consumer must establish (a) that there was a failure in the 

goods; and (b) either that such failure is not remediable, or that he has given the 

supplier an opportunity to remedy the failure and the supplier has refused to do so or 

has failed to do so within a reasonable time.  On the facts before us, (a) is not 
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established, except to the extent that Mr Nurse could not get the timer to work.  But 

even if we were to assume that issue in his favour that there was a failure in the goods 

- there is no evidence that such failure was irremediable, thus entitling him to a 

refund, or remediable, which would oblige Mr Nurse to take the item back to Builders 

Value Mart for repairs.  In my opinion, Mr Nurse bears the burden of establishing 

that the defect or failure exists, even though he need not do so beyond a prima facie 

case.  But in this instance, we are unable to say, with any degree of suspicion even, 

that this item was defective. 

 

Judgment for the Respondent. 

 

Dated 21st February 2005 

 

 

Mr Ian C.A. Bishop (Chairman) 
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