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JUDGMENT 

 

1. The Complainant took her 1995 Suzuki Vitara jeep to the Respondent on or around September 

2010 because, according to her, “the transmission was moving sluggish…” At the outset, she 

claimed that she dealt with KD Auto Transmission Services Ltd. but she later clarified that she 

had really dealt with the individual “Mr Prince (Holmes)”, as he was now working on his own 

and therefore the job would not be as expensive. As a result of this, and after discussion with the 

Complainant, Mr Edwards, Public Counsel, as her counsel, sought an amendment to her claim to 

have Mr Holmes substituted as the Respondent for KD Auto Transmission Shop Inc. that had 

been originally listed as such. 

Mr Holder, counsel for Mr Holmes, did not indicate any objection to this amendment and it was 

duly granted by the Tribunal. 

 

2.  According to the further evidence of the Complainant, at the time she took the vehicle to the 

Respondent, no price was agreed for his services and so far as the time for the completion of the 

task was concerned, “He said to me that he have a lot of work going on and to bring it in two 

weeks’ time that would give him some time to get off some of his work…” 

 

3.  At this stage, Mr Edwards sought a further amendment to the claim; namely, to allege a 

failure of the Respondent to comply with the guarantee under section 31(1) of the Consumer 

Guarantees Act that where, under certain conditions, a service is supplied in trade to a consumer, 

it will be completed within a reasonable time. This would be in addition to the original claim of a 

failure by the Respondent to comply with the guarantee that the service would be carried out 

with reasonable care and skill under section 29. The Tribunal also granted this amendment 

without objection from Mr Holder. 

 

4.  Approximately three months after she had taken the vehicle to the Respondent, the 

Complainant testified that she called him on the phone. He told her that he had not yet started 

work on the vehicle and he sought her indulgence for another month or so. Five weeks later, she 

called him again. We are now in January 2011. Unfortunately, she did not get to speak to him but 

his daughter informed her that the repainting of the jeep had not yet been completed. Thereafter, 
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she swore, she went to his workshop on at least ten occasions but was unable to collect her 

vehicle although she did see the bonnet open.  

 

5.  According to her, the Respondent had told her that the transmission had a hairline split and 

that he had to test the computer. However, after she assured him that she had already had the 

computer tested, he then suggested that the problem might be electrical. 

 

6.  When, ultimately, she informed the Respondent that she was coming to collect her vehicle, he 

advised her to bring along a battery and a computer. She immediately queried of her son, who 

had been a mechanic student at the local Polytechnic, the purpose of this request. By way of 

reply, he confirmed the Respondent’s statement that if there was no computer she would have to 

drive the vehicle by shifting gears, a mode of driving for which she was not licensed. 

 

7.  She eventually went to the Respondent’s place of business accompanied by her son, by an 

electrician and by a bodywork man; the latter to inspect the effects of what appeared to be a 

hammer blow on the driver’s door of the jeep. The Respondent had earlier promised to have this 

damage repaired.  

 

8.  The computer was missing when she finally got to inspect the vehicle. This absence, 

according to her, remained unexplained. 

 

9.  So far as evidence to support the various aspects of her claim was concerned, the 

Complainant was able to produce estimates only for the cost of bodywork and painting needed. 

For the cost of transportation by taxi, also an element of her total claim, she could produce 

invoices only; similarly, for the cost of the switch assembly regulator and computer from 

Simpson Motors Ltd.  

 

10.  In response to a question from the Tribunal, Mr Edwards argued that the missing parts from 

the vehicle constituted a contravention of the guarantee of reasonable care and skill. It was also 

discerned at this stage that the claim for painting and bodywork had been mistakenly made since 
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this claim concerned work done before the vehicle had been taken to the Respondent’s 

workshop. This aspect of the Complainant’s claim was accordingly struck out. 

 

11.  Similarly, her claim to be reimbursed for payments in the amount of $3,500.00 allegedly 

made to her son for taxi services to enable her to attend worship at her church on Saturdays was 

voluntarily withdrawn owing to a lack of cogent documentary evidence in this regard. 

 

12.  It should be noted that Mr Edwards at one stage also sought to withdraw the claim based on 

the Respondent’s failure to comply with the guarantee that the service would be supplied with 

reasonable care and skill. However, he subsequently rescinded this decision after questioning 

from Ms Roachford. 

 

13.  In his cross-examination of the Complainant, Mr Holder suggested that the vehicle in 

question was never registered to the Complainant, but rather to one Ingrid Best. However, the 

Complainant explained that her full name was Ingrid Jacqueline Best- Medford so that there was 

no inconsistency as suggested by counsel.  

 

14.  Mr Holder further posited that the contract for the supply of the service had not been 

concluded between the Complainant and the Respondent in his personal capacity, but between 

her and the corporate entity KD Auto Transmission Shop Inc. However, he was reminded by the 

Tribunal that this matter had been the subject of an earlier amendment to the claim; one to which 

he had raised no objection. 

 

15.  Mr Holder pursued this form of cross-examination at some length, but the Complainant’s 

evidence remained largely unshaken. She stated further that the vehicle remained to date in the 

same condition as when she had taken it from the Respondent’s workshop. 

 

16.  Mr Julien Roberts also gave evidence for the Complainant. An automobile electrician by 

profession, he admitted to being self-taught but also claimed to have spent almost 18 years in the 

trade. He stated that around the 28th or 29th of July 2012 he went to the home of “Jacqueline 

Best” to check the electrical work on her vehicle.  When he stripped down the door panel, 
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according to him, he realised that “the switches for none of the doors wasn’t there” (sic), that the 

left back motor was gone out of the vehicle and the computer for the transmission was gone. 

Also missing was the regulator. It was his opinion that “since these things can’t just drop out of a 

vehicle, somebody would’ve have (sic) to went and took them out”. He had pointed out this state 

of affairs to the Complainant but he did not charge her for his services. 

 

17.  Under cross-examination by Mr Holder, Mr Roberts was required to state only that he did 

not work for a company and that he had a workshop at home. 

 

18.  The final witness for the Complainant was her son, Mr Jeffrey Best. He had been a certified 

automotive technician by training since 2004. He recalled his mother taking her vehicle to the 

Respondent since it was “not shifting gears properly”. He had accompanied her to the 

Respondent’s workshop to collect the jeep and he perceived “a lot of dents and beat-up” on the 

right front door. He later discovered that the small box for the transmission was missing and that 

there was some damage to the back quarter panel of the vehicle. He did not get a chance to speak 

to the Respondent in person. 

 

19.  Cross-examination of Mr Best was relatively brief. He confirmed to Mr Holder that he had 

checked for the computer box for the transmission and that “it wasn’t there”.        

 

20.  After the close of the evidence for the complainant, Mr Holder made a formal submission 

that the evidence of the Complainant did not suffice to require the Respondent to offer a defence 

and should accordingly be struck out. He made a number of further submissions in this regard.  

 

21.  First, he argued that no evidence had been led that anyone by the name of the Complainant, 

Jackie Medford, had been, at any time, the registered owner of the vehicle that is the subject 

matter of the current dispute. Rather, according to him, the registered owner of the vehicle was 

one Ingrid Best. Second, he again contended that the claim was against KD Auto Transmission 

Shop Inc., while the evidence of the Complainant was to the effect that she had concluded the 

contract for the supply of the service with Mr Prince Holmes. 
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22.  Third, Mr Holder asserted that since, according to the evidence of the Complainant, no work 

was ever done on the vehicle by the Respondent, a claim under section 29 of the Act for a failure 

to carry out the contracted service with reasonable care and skill was misplaced, since that 

guarantee applied only where a service had been in fact supplied. Nor, for the identical reason, 

he averred, should the guarantee under section 31 that the service should be completed within a 

reasonable time, properly apply. Fourth, counsel for the Respondent opined that the claim for a 

refund of $750.00 for repairs to the vehicle should be rejected since the nature of a refund was to 

recover money that had been previously expended.  There had been no evidence that this sum or 

any at all had been spent on repairs to the vehicle. 

 

23.  Mr Holder submitted finally that the evidence in respect of the Complainant’s claims for the 

cost of various parts for the vehicle, a battery and the sum $3,550.00 for taxi fares was lacking in 

that the prices submitted for the parts and the batteries were mere estimates; and no “receipts” as 

opposed to mere “invoices” had been supplied to support the expenditure on taxi-fares. 

 

24.  In his response to what he called the first, but which was in fact the second submission of 

counsel for the Respondent, Mr Edwards, Public Counsel, advanced the view that since the 

Respondent was the sole director of KD Auto Transmission Shop Inc., he was entitled to contract 

with the Complainant to carry out the work on her vehicle.  Moreover, he posited, it was never 

disputed by the Respondent that the company had worked for the Complainant on previous 

occasions. 

 

25.  Anent the identity of the Complainant, Public Counsel insisted that her full name was Ingrid 

Jackie Best-Medford and that she used the names Ingrid Best and Jackie Medford 

interchangeably depending on the nature of the business she is conducting at the time. On his 

submission, these names applied to one and the same person and “Jackie Medford” was a rightful 

Complainant. 

 

26.  So far as the relevance of the various sections of the Act was concerned, Public Counsel 

maintained that the supplier has the obligation to exercise the skill appropriate to his or her 

particular craft and also the obligation to exercise due care. In support of these propositions, Mr 
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Edwards relied on paragraphs 1567-1569 of Volume II of Halsbury’s Laws and a decision of the 

New Zealand Court of Appeal, Jetz International Ltd v. Orams Marine Ltd [1999] DCR 831. He 

left it up to the Tribunal however to determine whether a service had indeed been supplied when 

there was an absence of evidence that any work had been done on the vehicle. 

 

27.  Concerning section 31 and the guarantee that the service would have been completed within 

a reasonable time, Public Counsel urged that there was nothing in the evidence presented to 

excuse the Respondent’s failure to complete the work and thus he should be held to be in 

contravention of this guarantee. 

 

28.  Public Counsel declined to pursue further the Complainant’s claim for the expenditure on 

taxi services, conceding that the documents presented in support of this were not substantiated in 

the evidence properly before the Tribunal, however, he insisted on retaining the claim for 

$150.00 in respect of wrecker services. He further prayed in aid the residuary powers of the 

Tribunal under section 46 of the Act to compensate the Complainant for the missing parts from 

the vehicle, for damage to the door and for repairs to the computer.  

 

29.  In sum, Public Counsel stated that the Complainant’s claim was not ill-founded as alleged by 

the Respondent, and he cited the dicta of Edmund-Davies LJ in Atkinson v Fitzwalter [1987] 1 

WLR 201, 205 to the effect that “…the issues involved in this litigation have an importance of 

direct concern to the community…” 

 

30.  Consequent on questioning by the Tribunal, Public Council stated that the service to be 

supplied by the Respondent was to fix the transmission, which the Respondent was contractually 

obligated to do with the exercise of reasonable care and skill. 

 

31.  In his further response to the submissions of the Public Counsel, Mr Holder reiterated that 

the Respondent and Mr Prince Holmes were separate legal personalities and that no contract for 

the supply of a service had been concluded between the Complainant and Mr Holmes personally. 

He cited in support the well-known decisions in Lee v Lee’s Air Farming Ltd. [1961] AC 13 and 

Salomon v Salomon [1897] AC 22. 
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32.  He argued further that the fact that KD Auto Transmission Shop Inc. was under the sole 

directorship of Mr Holmes did not make them interchangeable. In reply to a question from Mr 

Pierce as to whether this issue had not been resolved by an earlier amendment, Mr Holder 

ultimately conceded that it was all a matter of evidence. 

 

33.  In relation to his second submission that since no service had been supplied there could be 

no contravention of the guarantee of reasonable care and skill or that as to completion within a 

reasonable time, Mr Holder was insistent that since the Complainant had admitted under oath 

that nothing had been done to the vehicle, that there could not have been a service in the absence 

of its completion. After further probing on this point by the Tribunal, counsel readily conceded 

this was purely a matter for the Tribunal’s determination. 

 

Issues for Resolution 

 

34.  Based on the testimony of the Complainant, her supporting witnesses and the submissions of 

both counsel which assisted greatly in particularising the issues and for which we express our 

gratitude, the Tribunal considers that five main questions arise for our decision – 

 

(i) Whether the Complainant is the Complainant mentioned on the claim form? 

 

(ii) Whether the true Respondent is properly listed in the claim form presented to the Tribunal? 

 

(iii) Whether the guarantee that any service supplied would be carried out with reasonable care 

and skill arose in the circumstances of this case? 

 

(iv) Whether the guarantee that any service supplied would be performed within a reasonable 

time arose in the circumstances of this case? and 

 

 (v) Whether the Complainant is entitled to any redress claimed in the circumstances given the 

answers to the foregoing? 
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Disposal 

 

35. The resolution of the first two of these does not present any especial difficulty. As to the 

issue of the identity of the Complainant, we accept her evidence that she is both Jackie [or, more 

formally, Jacqueline] Medford and Ingrid Best, the rough a combination of her maiden, 

Christian, second, and spousal names. By virtue of this device, she may equally be Ingrid 

Medford or Jackie Best. We must issue a word of caution to the Complainant however, that the 

indiscriminate use of these combinations may reasonably create in the minds of the unknowing 

the semblance of an intention on her part to defraud or, at least, intentionally to mislead others. 

However, she is not on trial before us for this and we rule that she is the proper complainant in 

this matter. 

 

36. The second issue may be disposed of with equal brevity. Even though he did not object to the 

amendment at the time when it was proposed, and even though he later conceded the point, Mr 

Holder was adamant throughout the trial that the contract for supply of the service was made by 

the corporate entity rather than by the individual Respondent. Even though he did not state it 

expressly, we take the point that the concession to the amendment was purely formalistic and not 

an acceptance of the argument that the contract was made by the Complainant with Mr Holmes. 

 

37. However, from our assessment of the evidence given, we do not consider that there is 

anything overarching there to suggest that the contract of supply was made with KD Auto 

Transmission Shop Inc. as opposed to Mr Prince Holmes. Of course, we have not had the benefit 

of hearing the evidence of the Respondent on this point, but Mr Holder has chosen to assert that 

at this stage that the evidence of the Complainant is inadequate to warrant this conclusion. We do 

not agree. 

       

38. The second and third issues, which may be taken together, present greater difficulty of 

resolution. Simply put, they involve the rather novel proposition that a failure at all to carry out 

the agreed supply of a service in trade does not implicate any of the guarantees available to a 

supplier under the statute but, and I am editorialising here, sounds purely in the law of contract 

where it is accepted that non-performance of an obligation constitutes a breach.  
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39. However, the situation here is complicated by the fact that the evidence discloses that certain 

parts of the vehicle went missing while it was in the possession of the Respondent. The question 

naturally arises; does the guarantee that the service will be carried out with reasonable care and 

skill include the undertaking that the supplier’s duties of care as a bailee for reward under any 

co-existing bailment will be complied with? 

 

40. We are loth to decide this point without full argument by counsel as to the nature of the 

obligation of a bailee for reward and that of the guarantee of reasonable care and skill under the 

Act. Moreover, we are in some doubt as to whether this properly falls within our jurisdiction 

under the Act and would prefer to leave this matter to be resolved by the High Court. However, 

given that Public Counsel appears to have conceded the point by leaving its determination up to 

the Tribunal, we prefer not to make a ruling on the legal issue at this stage and to hold that the 

Complainant has not made out a case for establishing a contravention of the specific consumer 

guarantee of reasonable care and skill. 

 

41. We are less diffident about the specific contravention by the Respondent of the guarantee that 

the service would have been completed within a reasonable time, even though the evidence 

supplied is scarcely helpful. This is essentially a question of fact.  

 

42. We note from the evidence that there was a certain laxity with regard to timelines in this 

transaction, perhaps owing to the clear informality relating to payment for the service to be 

supplied. In this circumstance, the concept of a reasonable time becomes necessarily fluid and 

we are of the mind that the Complainant collected her vehicle when, as a reasonable consumer, 

she considered that a reasonable time had elapsed. We are no better judges of this eventuality 

than she was. 

 

43. In fine, we are compelled to hold that the submission that the Complainant has failed to make 

out a prima facie case that has a reasonable prospect of success, or as it has been put elsewhere, 

“evidence to support the inference for which she contends…”and to find for the Respondent on 

that claim. He would be well advised, nevertheless, to put this episode down to experience and to 
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contemplate in future that terms, especially those relating to the price and the time for 

completion of any service he supplies ought to be specifically agreed. A failure to do so will not 

mean that there is no obligation at all to supply the service but will create merely an entitlement 

to a reasonable sum for the service and the obligation to supply it within a reasonable time as 

would be determined, not by him, but by a reasonable consumer. 

 

Decision: Judgment for the Respondent  
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