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Summary of Evidence 

  

In this matter the Complainant, Mr. Kevin Simon, claims damages against the 

Respondent, Electronics on Edge Ltd; as supplier for failure to comply with the 

provisions of the Consumer Guarantees Act, Cap 326 E, in particular section 6, which 

requires the supplier to supply him with a phone that is of acceptable quality. 

 

Complainant’s Case 

The complainant, Mr. Kevin Simon, makes a claim against the Respondent for a refund 

of $1,550.00 being the cost of one HTC One X Phone which was purchased by him on 

June 20, 2012. The Complainant’s statement was that after purchasing the phone he 

discovered a yellow tinge/mark across the screen of the phone two days later and that 

on discovering this defect he took the phone back to the Respondent’s place of 

business the next day and reported the defect to the store management who inspected 

the damage and after some discussion replaced the phone. 

The complainant further stated that on July 2, 2012 he placed the exchanged phone on 

the flat surface of his computer desk to charge with the cable and charger supplied by 

the Respondent and that on the following day he discovered a diagonal crack across 

the screen. The Complainant explained that he again took the phone back to the 

Respondent’s place of business and reported the defect to the store management who, 

after inspecting the phone, informed him that nothing could be done; in essence, that 

they were not accepting liability.  

As a result, the Complainant reported the matter to the Office of Public Counsel. 
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Respondent’s Case 

The Respondent, Electronics on Edge Ltd., through its owner, Mr Vijay Lalwani, gave 

evidence to the Tribunal that when the Complainant, Mr. Kevin Simon, purchased the 

first phone it was inspected at the point of sale and had no defects and that the only 

reason they exchanged the phone was to demonstrate an act of good customer service 

and that they did not accept liability for the damage on the phone.  

The Respondent further explained that when the Complainant received the second 

phone, a thorough inspection was again performed at the point of sale and that both 

parties were satisfied that there were no recognisable defects on the phone and that the 

complainant left the store with a phone of acceptable quality.  

The Respondent also posited that whatever defect the phone had, would have occurred 

while the phone was in the possession of the complainant and that no liability should be 

applied to the Respondent. 

   

Issue before the Tribunal  

The Tribunal is asked to determine whether Kevin Simon, the Complainant, is entitled to 

a refund of monies paid to the Respondent, Electronics on Edge Ltd, for one HTC one X 

phone in the amount of $1,550.00. 

 

Tribunal’s assessment of the evidence 

The sworn evidence of the Complainant is that on July 20, 2012, he purchased an HTC 

one X Phone from the Respondent Electronics on Edge Ltd. for the price of $1,550.00 

and that on the following day he discovered a yellow tinge/mark on the screen. The 
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Complainant further evidence is that he took the phone back to the store the next day 

and reported the defect to the store management who, after inspection and much 

discussion, obliged the complainant by replacing the phone.  

The Complainant’s further evidence is that on July 2, 2012, he placed the second phone 

received from the Respondent on a flat surface on his computer desk to be charged 

with a charger and cable supplied by the Respondent and that the next day he 

discovered a diagonal crack across the screen.  The claimant’s evidence is that he 

again returned the phone to the Respondent store and reported on the damage to the 

store’s management who inspected the damage and informed the claimant that they 

could do nothing for him. 

The Complainant’s evidence is that he was dissatisfied after receiving two phones, both 

having significant material defects and to the extent that the Respondent was not 

prepared to remedy the second defect reported the matter to the Office of Public 

Counsel.  

Under cross-examination by counsel for the Respondent, the Complainant agreed with 

the evidence given by the Respondent that at the point of sale, the phone was 

inspected by both parties and that there were no defects present. 

A close analysis of the evidence showed that several theories were put forward by the 

Respondent, the Complainant and the expert witness as to what caused the crack 

across the screen. However, none of these theories was accompanied by material 

evidence and therefore the Tribunal had no choice but to place them in the realm of 

speculation and to resort to the basic facts of the case as follows: 

a) The Complainant purchased a HTC ONE X Phone from the Respondent for 

$1,550.00. 

b) At the point of purchase there were no recognisable defects on the Phone. 
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c) After taking the phone home and installing an app it was discovered that the 

phone had a defect which was a yellow tinge / mark across the screen. 

d) The Complainant took back the phone to the store and reported the defect. On 

inspection, the Respondent store management exchanged the phone. 

e) On July 2, 2012, the claimant placed the second phone to charge overnight and 

the next day when he checked the phone, he discovered a crack across the 

screen and reported it to the store management who refused to take liability by 

saying they could not do anything for him. 

f) The complainant took all reasonable steps to have the matter amicably resolved 

by reporting the problem to the store manager and after no solutions were forth- 

coming reported the matter to the Office of Public Counsel. 

 

Judgment 

The Respondent alleged that the Complainant contributed to the crack across the 

screen by suggesting that the phone had been dropped by, or may have received a 

knock while in the possession of the Complainant. The Respondent also took the view 

that whatever damage occurred, had occurred while the phone was in the possession of 

the Complainant and therefore no liability should accrue to the Respondent.  

 The Tribunal analysed these suggestions under the circumstances and gave then due 

weight, but nevertheless holds that the onus was on the Respondent to prove what it 

alleged and that there was no evidence led to support the Respondent’s suggestions. In 

addition, there was no evidence led to suggest that either party contributed to the defect 

on the phone and therefore the Tribunal concluded that the origin of the defect is 

unknown and therefore is classified as natural.   
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Applying the requisite burden and standard of proof to the facts in this case, there is no 

evidence to indicate that the Complainant or any party to this case contributed to the 

defect on the phone.  In that event, the Complainant is entitled to the benefit of any 

doubt as to the origin of the crack. He is entitled, in our view, to say that he bought the 

phone and that a crack inexplicably appeared on its surface subsequently without his 

intervention. Once this assertion is believed or is, at least, reasonably credible, an 

evidential burden is then placed on the Respondent to show that the crack is not 

attributable to any default on its part. In our judgment, the Respondent has not 

discharged that evidential burden.  

Further, the Complainant acted appropriately by returning the phone to the Respondent 

to seek a remedy for the defect and, when no resolution was forthcoming, reported the 

matter to the Office of Public Counsel. 

The Tribunal also took into consideration the fact that the Respondent simply turned 

away the Complainant without seeking to remedy the defect or to advise him on a 

course of action and therefore finds the Respondent in breach of section 6 (1) of the 

Consumers Guarantee Act, Cap 326E when read in conjunction with section 7 (1) and 

the relevant subsections. 
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DECISION: The Respondent is ordered to refund the Complainant the sum of 

$1,550.00. 

 

 

…………………………………………………………………                    ….. .………………………………………………….             

Mr. Jefferson Cumberbatch (Chairman)                              Mr. Deighton Babb (Member) 

 

 

 

……………………………………………………………                                                ……………………………………………………… 

Ms. Janel McCollin (Member)                                         Ms. Nicole Roachford (Member) 

 

 

             

                    

 


