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DECISION 
 
Maradona Scantlebury (“the Complainant”) claims the sum of BDS           
$ 1,675.00 as damages from Shane Dyall (“the Respondent”) for the 
latter’s failure to comply with the guarantee of reasonable care and skill 
in their contract for the supply of electronic and other services made on 
May 27, 2014.  
 
The complainant testifies that he took his car, a 1999 Honda Prelude, 
(registration number E3502)  which, on that date, was having computer 
trouble, to the Respondent for repairs on the recommendation of one 
Curwen Scantlebury, a reputed relation. According to his evidence, the 
car was otherwise in good condition so far as the body was concerned. 



However, he further attests, that when he next saw the car at an 
arranged rendezvous at the Sandy Crest Emergency Clinic at Sunset 
Crest, St James, there was damage to the bonnet and to the roof, more 
particularly described by a witness for the Complainant, Mr Ewart 
Worrell, as “a dent on the bonnet and a sink on the roof”.    
 
At first, the Complainant was surprisingly accommodating; to the extent 
that he readily paid the agreed fee for the service without protest, but 
he subsequently had a change of heart and sought redress from the 
Respondent for the damage.  All efforts to do so resulted in failure as did 
an attempt by the Office of Public Counsel and one by the Tribunal [at its 
first call of the matter], to conciliate the dispute, and thus it came on for 
trial by the Tribunal. 
 
The Complainant produced uncontested documentary evidence to the 
effect that the estimate for repairs was in the sum of BDS$1,675.00 and 
that he had in fact paid this sum to Mr Ewart Worrell, an auto body 
repairman. 
 
To his credit, the Respondent readily conceded under oath that the 
damage occurred while the car was in his custody and while being 
driven by him. However, he sought to deny liability on the basis of first, 
the legal doctrine of volenti non fit injuria; essentially that the 
Complainant had consented to the risk of injury to his property without 
any right to compensation from the defendant for the harm suffered 
and, second, the more mundane or less esoteric ground that the 
mechanism keeping the bonnet in place, familiarly referred to during 
the hearing as “hood-pins”, was defective and that this defect was the 
operative cause of the accident. 
 
We may briefly dispose of the first objection. The Respondent appears 
to believe, mistakenly so, we might add, that the volenti principle 
covered this scenario simply because the Complainant had voluntarily 
and expressly agreed to the Respondent’s delivery of the car to him at 
the Sandy Crest location. However, as intimated above, the defence goes 
much further than merely consenting to the risk of harm, damage or 
injury and requires, in addition, further express or implied consent to 
the suffering of such harm, damage or injury without any likelihood or 
possibility of compensation from the wrongdoer.  



Clearly, such circumstances must, from their very nature, be rare and 
while the doctrine was rightly applied in a case such as Morris v Murray 
[1990] 3 All ER 801 where the plaintiff agreed to be flown by the 
defendant in his light aircraft though he knew the defendant was 
inebriated after imbibing seventeen whiskies. In this case, the plaintiff 
drove the car which took them to the airfield and he helped to start and 
refuel the aircraft, which was piloted by the friend. Shortly after take-off 
the aircraft crashed, killing the pilot and severely injuring the plaintiff.  
 

The defence also succeeded in ICI v Shatwell [1964] 2 All ER 999 where 

Shatwell was employed by ICI as a shot-firer in a quarry, and was 
required to test the electric wiring connecting explosive charges. Here, 
contrary to instructions that testing must be done from a shelter, 
Shatwell and another shot-firer carried out a test in the open and they 
were both injured. 
 
Nonetheless, we are unable to find that there was in this case any 
acceptance of the risk of damage  or an express or implied agreement to 
exempt the Respondent from liability should damage be caused to the 
vehicle as a result of the Respondent’s negligence. The plea of  volenti 
therefore fails. 
 
As to the second ground, the Tribunal is minded to reject the suggestion 
from the Respondent that the dislocation of the hood clips was caused 
by a combination of their defectiveness and the uneven nature of the 
road he had to travel from home to reach Sandy Crest. We prefer the 
evidence of Mr Chase, who testified that the more likely cause of the 
displacement of the hood-pins was the failure of the Respondent to 
replace them properly or at all after he had removed them, by his own 
admission, on more occasions than a few while he had custody of the 
vehicle.  
 
On the Tribunal’s assessment of the evidence, we find therefore that the 
operative cause of the accident was the negligence of the Respondent in 
failing properly to secure the pins and that he failed to comply with the 
guarantee of reasonable care and skill that was an integral aspect of the 
transaction with the Complainant.  
 
 



Disposal  
 
Judgment for the Complainant. Damages of BDS$1,675.00 awarded 
as claimed. 
 
 
 
Jefferson  Cumberbatch ………………………………….. 
(Chairman) 
 
Milton Pierce ………………………………………………….                                    
 
   
Nicole Roachford …………………………………………… 
 
 
Deighton Babb ……………………………………………….. 
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