
CONSUMER GUARANTEES ACT 2002-21 

IN THE CONSUMER CLAIMS TRIBUNAL 

   

BETWEEN 

      

 

 

MATTHEW HOLDER                                   COMPLAINANT 

 

 

AND 

 

 

 

LIQUIDATION CENTRE                                 RESPONDENT 
 

 

 

June 17, August 12, September 30, 2005 
 

 

JUDGMENT 
 

 

 This case raises a number of intriguing issues in the law relating to consumer protection 

in Barbados.  Mr. Matthew Holder, a plumber, of Joes River, St. Joseph claims the sum of $249 

from Liquidation Centre, the respondent, as a refund for the price of a Moen washerless faucet 

which, it is accepted, he purchased from the respondent on August 6, 2004.  He is also claiming 

the sum of $400 as compensation for the inconvenience, distress, disappointment, vexation and 

frustration which he alleges he has suffered as a result of the faucet not being fit for its purpose, 

not being of acceptable quality and not being to his satisfaction as a consumer. 

 

FACTS 

 Mr. Holder testified that he purchased the faucet not for himself, but for one Ms. Jasmine 

Bowen, an old lady from his area for whom he was going to install it.  This fact is of some 



significance, as will be seen later, for it raises the critical issue of whether Mr. Holder is entitled 

to any redress under the Act at all. 

 As it turned out, he was unable to install the faucet in Ms. Bowen’s home at all since 

when he first attempted to do so in October 2004, he found that it leaked and, in his view, was 

totally unfit for its ordinary purpose of supplying (or not supplying, as the case may be) a flow of 

water when adjusted to do so.  He therefore took the faucet back to Liquidation Centre where he 

was directed to Mrs. Ram Mirchandani, one of the principals of the enterprise.  According to 

Mr. Holder, Mrs. Mirchandani informed him that “anything bought from [the] store and it has 

defects should be returned within seven days...” and that she could do nothing for him.  So he 

left the store and reported the matter to the Fair Trading Commission which in turn directed him 

to the Office of Public Counsel.  Mrs. Mirchandani tells a different story.  She said that she told 

Mr. Holder that “we normally give a warranty for three months and the three months are up and 

that if he would leave the faucet with me I would have a look at it and he said no, he wants an 

exchange now.”  It is difficult to believe that these varying accounts could describe the same 

conversation.  However I choose to accept the evidence of Mr. Holder.  Having seen both of the 

parties, I find that if Mr. Holder had been asked to leave the faucet, he would have done so.  

And I find also that Mrs. Mirchandani’s insistence on a time period for some private warranty of 

Liquidation Centre is inconsistent with the assertion that she would not choose to rely on it at 

that stage.  I find therefore that on the occasion when Mr. Holder returned the faucet,            

Mrs. Mirchandani told him that some period had expired and that nothing could be done for him. 

 But that is not the end of the matter.  There was a further attempt at reconciliation with 

the assistance of the Public Counsel himself.  On that occasion, one Mr. Victor Sylvester Rock 

of Bishops Tenantry Road, St. Lucy, an employee of Furniture Ltd. or Handyman Hardware, 



examined the faucet.  Mr. Rock gave sworn testimony.  According to him, when he opened the 

faucet, “... there were marks like if somebody open it already ... like the person [opened] it, 

trying to see what the problem was when it was leaking ...” He also admitted that he did not test 

the faucet to see if it was leaking, though he did admit that he had been told so by             

Mrs. Mirchandani.  Yet he went on to state his absolute certainty to Public Counsel in 

cross-examination that it leaked because of the missing rubber seal on the faucet.  I do not find 

Mr. Rock’s evidence very helpful in this matter.  He corroborates the fact that the faucet was 

leaking, but bases this on a mixture of hearsay, hypothesis and the gratuitous suggestion that the 

pipe may have been tampered with by the claimant.  I find that there was no tampering with the 

faucet by anyone except Mr. Rock himself.  Even if that had not been my finding, I would not 

have considered that Mr. Holder’s tampering contributed to the leaking of the faucet in any way.  

I consider this hypothesis nothing but an attempt to suggest that Mr. Holder should thereby lose 

the benefit of some warranty or other, but that is totally irrelevant to the issue of his statutory 

rights with which we are concerned. 

 There was also a suggestion from the respondent that the leaking might have resulted 

from Mr. Holder’s negligent installation of the faucet while there was still some debris in the 

pipe, but, given that I accept his evidence that the faucet leaked from its initial installation and 

did not deteriorate to that condition, I find no merit in this submission. 

 On my view of the facts therefore, Mr. Holder bought for Ms. Bowen a defective faucet 

from Liquidation Centre.  It was defective because it continued to leak water even after shut off 

and was therefore unfit for its ordinary purpose and not of acceptable quality.  Mrs. Mirchandani 

refused to assist him when he went back to Liquidation Centre since he had brought it back too 

late and he therefore rightly sought to have the matter resolved by the Office of Public Counsel.  



These efforts have failed. 

 

LAW 

 I am indebted to the efforts of both the Public Counsel Mr. Barry Carrington and Counsel 

for the respondent, Mr. Satcha Kissoon, in assisting the Tribunal in the determination of the 

relevant legal issues in this matter.  Because of the exigencies of time, their legal submissions 

were made in writing, a process that has resulted in a far broader analysis than the usually more 

focused oral submissions in the presence of the Tribunal.  I shall deal with the respective 

submissions seriatim. 

 

(i) Is Mr. Holder a competent plaintiff under the Consumer Guarantees Act? 

 Mr. Kissoon argues that he is not because only a consumer is given a right of redress 

under the Act (section 17) against a supplier where goods fail to comply with any guarantee in 

respect of them binding on a supplier under the Act.  He argues further that Mr. Holder is not a 

consumer because he cannot satisfy the requirement that he did not “acquire the goods ... or hold 

himself out as acquiring the goods ... for the purpose of resupplying them ... in trade ...” 

especially since Mr. Holder had admitted that he had purchased the product to resupply it to a 

third party, Ms. Bowen.  He argues further that Mr. Holder’s trade was plumbing and he was 

supplying the product in trade as Ms. Bowen would have paid him for the product. 

 Mr. Carrington did not meet this point head on.  He argued, obversely, that Mr. Holder 

was not a supplier and that there was no evidence to suggest that he was resupplying the faucet in 

trade.  Mr. Carrington referred to the statutory definition of supplier, though he did not refer 

specifically or in detail to its terms.  His main argument was that Mr. Holder merely purchased 



the faucet for and on behalf of Ms. Bowen; he was simply “doing a favour” for an old lady and 

was acting as agent for Ms. Bowen in the purchase of the faucet. 

 This is a difficult question to resolve; but it is necessary to do so.  I agree with        

Mr. Kissoon that the rights of redress under the Act are confined to consumers only but, in this 

case, the critical issue is whether Mr. Holder acquired the faucet for the purpose of resupplying 

it, in trade.  Thus it is important to determine, first, whether there was an acquisition of the 

faucet for the purpose of resupplying it to Ms. Bowen and, second, whether such purported 

resupply would be in the course of trade. I should mention that it seems clear to me that the issue 

is determined once and for all at the time of the acquisition of the goods, it is the purpose for 

which the individual acquires the goods that is conclusive of this issue.  I should state also that 

the argument for the Respondent stands or falls on this ground since there is no dispute that the 

first part of the definition of a consumer is satisfied - the goods in this case are “of a kind 

ordinarily acquired for domestic or household use or consumption”. 

 The leading commentary on the New Zealand statute of the same name the text of which 

is in pari materia with the local statute, (Gault on Commercial Law) in its note on the clause 

“resupply in trade” asserts that this “clearly refers to the position of the intermediary wholesaler 

or retailer with respect to goods.  Re-suppliers are not covered by the Act.”  In my view,            

Mr. Holder does not fit neatly or at all, within this formulation by Gault, but that does not 

conclude the matter.  For the Act itself supplies definitions for both “resupply” and “in trade”, 

and Mr. Holder must lie without either of these in order to be considered a consumer. 

 

(a) “Resupply”? 

 According to the CGA, “supply” and “resupply” in relation to goods are seemingly 

coterminous (apart of course from the fact that in a resupply there would have been a previous 



supply).  In relation to goods, they mean “supply (or resupply) by way of gift, sale, exchange, 

lease, hire, or hire purchase...”  On this basis, I would thus have to find that Mr. Holder supplied 

the faucet to Ms. Bowen by one of these methods.  And I am of the opinion that he did.  It is 

true, as Public Counsel urges, that he purchased the faucet for and on behalf of Ms. Bowen, but 

the method they chose to adopt, that of purchase and reimbursement, necessarily involved a 

resupply to the ultimate consumer.  In my view, this is to be distinguished from a situation 

where the good is bought with the ultimate consumer’s money ab initio.  In such a case, Mr. 

Holder would have been a mere conduit for Ms. Bowen’s purchase of the goods.  I hold 

therefore that there was a resupply of the faucet to Ms. Bowen by Mr. Holder. 

 

(b) “In trade”? 

 Such a resupply will not be caught by the Act however unless it is “in trade”.  As I have 

said in an earlier case, this does not require that the (re)supply be part of the suppliers’ trade or in 

the course of his trade, but merely that it be done in a commercial context.  Was the resupply 

here in trade?  This point was not dealt with in any detail by counsel, but it is, as I have urged, 

integral to the issue.  Gault provides a catalogue of activities that have been held to be “in trade” 

but none of them appears to fit the present scenario.  To my mind, I have to consider whether 

Mr. Holder resupplied the faucet to Ms. Bowen qua plumber or whether he did so merely as a 

favour to her; as a friend.  Given all the circumstances, I am persuaded that the resupply was not 

in trade.  This was not a case of a plumber buying a faucet for a job for which he had been 

engaged or one that might come along and then having an opportunity to use it.  From the 

evidence, Mr. Holder was asked by the infirm Ms. Bowen who had contracted him to install the 

faucet, to buy it for her in town and she would reimburse him for it.  This separation of 



payments, reimbursement for faucet and fee for services, fortifies my opinion that only the 

service of installation was supplied in trade.  The purchase of the faucet was a favour for a 

respected elder.  I hold therefore that Mr. Holder purchased the faucet as a consumer and is thus 

entitled to any available redress under the Act. 

 

(ii)  Was the right to reject the goods exercised within a reasonable time?  

 This point was raised solely by Mr. Kissoon for the Respondent.  He prays in aid section 

21(1)(a) of the Act which is to the effect that 

 ... “The right to reject goods conferred by this Act shall not apply if 

(a)  the right is not exercised within a reasonable time within the meaning of 

subsection (2) ... 

Subsection 2 defines the term “reasonable time” as a period from the time of supply of the goods 

in which it would be reasonable to expect the defect to become apparent having regard to the 

type of goods, the use to which the consumer is likely to put them, the length of time for which it 

is reasonable for them to be used and the amount of use for which it is reasonable for them to be 

put before the defect becomes apparent. 

 Mr. Kissoon argues that three months was a longer period than was reasonable for the 

defect to be discovered.  I would think that without more, a mere lapse of time will not suffice 

under this section as it does under section 35 of the Sale of Goods Act, Cap. 310.  The Act 

contemplates that the right to reject is contingent upon the discovery of a defect in the goods and 

this can only come about after they have been put to their intended use.  If the defect arises as a 

result of non-use on the other hand, then it could be that the supplier would escape liability on 

the basis that the defect did not exist at the time of purchase or that the consumer herself is 



responsible for the defect.  In the latter case, the supplier will have to supply some evidence of 

abuse or misuse, so I do not accept Mr. Kissoon’s further submission that the Tribunal should 

presume without more in a case where goods prove defective after a lengthy period of non-use 

that it is the consumer’s fault.  I hold therefore that the right to reject the goods here was 

exercised within a reasonable time, and therefore not lost under the provisions of section 21. 

 

(iii)  Were goods substantially damaged after delivery to the consumer? 

 In what is obviously a corollary to the preceding argument, Mr. Kissoon relied on section 

21(1)(c) of the Act to argue to that Mr. Holder was not entitled to reject the goods.  This states... 

“The right to reject goods ... shall not apply if ... 

 (c)  The goods were substantially damaged after delivery to the consumer for 

reasons not related to their state or condition at the time of supply ...” 

 

Mr. Kissoon urges the Tribunal to find that since Mr. Holder did not follow the written 

instructions for the installation of the faucet (which incidentally appeared not to have been 

supplied), the sand or gravel in the pipe lines at Ms. Bowen’s premises caused the damage to the 

rubber seals in the faucet, thereby causing significantly or contributing to the leakage.  In other 

words, the consumer, Mr. Holder, substantially damaged the faucet especially since he had tried 

to repair it by opening the faucet.  I have already rejected this latter contention on the evidence, 

but the difficulty with Mr. Kissoon’s otherwise elegant argument is that the faucet is alleged to 

have leaked from its initial installation and not after some days or weeks.  If this evidence of 

Mr. Holder is accepted, and I do accept it, then there should be no room for an assumption that 

there was a gradual deterioration, degeneration or erosion of the rubber by the sand or grit.  I Commented [WB1]:  



hold therefore that the faucet was not substantially damaged after delivery to the consumer and 

Mr. Holder is therefore not barred from rejecting the goods.  In all the circumstances, on a 

balance of probabilities, I find that the faucet was defective at the date of its purchase. 

 

(iv)  Was the Respondent given an opportunity to test the product? 

 Again this specific ground was adverted to only by Mr. Kissoon.  He does not cite any 

legal authority in support of the proposition that Mrs. Mirchandani as supplier was entitled to be 

given an opportunity to test the product.  I am not surprised at this, for there is no such 

entitlement in the Act.  The Act merely empowers the consumer to require the supplier to 

remedy a failure where this can be remedied and the supplier is required to do so within a 

reasonable time or face the consequences stated in the Act.  But I shall assume, de bene esse, 

that Mr. Kissoon meant that Mr. Holder did not require Mrs. Mirchandani to remedy a 

remediable failure; in which case he would not be entitled to reject the goods nor, indeed, sue for 

damages in respect of their alleged defect.  However, I have already found that Mrs. 

Mirchandani rejected Mr. Holder’s overtures on the basis that the time period for some self-made 

warranty had elapsed.  As I have noted, these so-called warranties are now totally useless in the 

face of the CGA in that they cannot influence, override or affect negatively the statutory rights 

conferred by the Act.  It is my judgment therefore that Mrs. Mirchandani was required by Mr. 

Holder to remedy the defect in the faucet on the first occasion he returned to Liquidation Centre 

but refused to do soon some spurious ground.  There can be no complaint now that no such 

“opportunity to test” was given. 

 I have rejected each of Mr. Kissoon’s submissions, either on the evidence or in law.  In 

essence, this entails that Mr. Holder should succeed in his claim, but out of deference to the 



efforts of Public Counsel, I should be obliged to comment on his submissions as well.  I have 

already adjudicated on the issues of whether there was a resupply of the faucet to Mrs. Bowen by 

Mr. Holder and whether this resupply was in trade and I have accepted Mr. Holder’s evidence 

over that of Mrs. Mirchandani in respect of the events which transpired when Mr. Holder first 

returned the faucet.  I have also ruled that no supplier’s warranty of any sort can supersede the 

guarantees under the Act as Public Counsel rightly argues. 

 All that remains for me to do therefore is to consider the redress available to Mr. Holder 

under the Act.  In my view, Mr. Holder is entitled to reject the goods [section 19(2)(b)(ii)] and 

he must do so in accordance with section 23, especially section 23(2) relating to the return of the 

goods.  Further, he is entitled to a refund of the price or consideration provided in respect of the 

goods as he claims under section 24(1)(a).  I hold therefore Mr. Holder is entitled to a refund of 

the sum of $249 being the price paid for the faucet from Liquidation Centre. 

 Mr. Holder also claims a sum in respect of his inconvenience etc. under section 19(4) and 

(5) of the CGA.  There is an emerging practice of the Tribunal to consider such claims and to 

make awards based on the notion of an upper limit of $400-$500 and the degree of distress 

reasonably foreseeable as likely to result in the circumstances.  I do not consider this to be a 

case where it would have been reasonably foreseeable that substantial distress would have been 

caused to Mr. Holder, a fact which would entitle him to an award near the top of the scale.  In 

the circumstances, I award the sum of $151.00 under this head.  Liquidation Centre must 

therefore compensate Mr. Holder in the total sum of $400.00 and is legally entitled to the return 

of its faucet - section 23(3). 

 

SUMMARY OF JUDGMENT 



(ii) I have accepted as truth Mr. Holder’s version of the events which transpired. 

(iii) Mr. Holder is to be treated as a consumer under the Act. 

(iv) Mr. Holder is not precluded from rejecting the goods on the basis that he did not exercise 

his right to do so within a reasonable time nor on the basis that the goods had been 

substantially damaged after delivery to him. 

(v) Liquidation Centre is entitled to the return of its faucet. 

(vi) Liquidation Centre is to pay Mr. Holder the sum of $400.00 as follows: 

 (a)  $249.00 - refund of purchase price of faucet 

 (b)  $151.00 - compensation for distress, inconvenience etc. 

                Total $400.00. 

 

And the Tribunal so orders. 

 

 

Jeff Cumberbatch 
Deputy Chairman 

Consumer Claims Tribunal 

 

September 30, 2005 


	Deputy Chairman



